
Stormwater Stakeholder Advisory Group 
Enforcement Work Group 
Monday, October 5, 2015 

Final Meeting Notes1 

1Notes finalized 11/2/15 

 
Location:  DEQ Piedmont Regional Office    Start: 10:00 a.m. 
 Pink Conference Room     End: 12:55 p.m. 
 4949-A Cox Road, Glen Allen, VA 
 
EWG Members Present:   
Elizabeth A. Andrews, DEQ 
Michael Toalson, HBAV 

Chris Pomeroy, Aqua Law 
James Golden, DEQ 

 
EWG Members Absent: 
Peggy L. Sanner, Chesapeake Bay Foundation 
Melanie Davenport, DEQ  
 
Facilitator:  Mark Rubin, VCU 
Recorder: Debra Harris, DEQ 
 
Guests and Public Attendees: 
Carla Pool, DEQ 

 
I.  Agenda Item:  Overview 

Discussion:  Elizabeth Andrews provided an overview of the issues remaining for the EWG’s consideration. Additionally, the EWG 
was appraised that there was a current draft resolution being circulated among the opt-out VSMP localities asking that the Governor 
and the DEQ preserve the current opt-out in the law. The proposed ultra-lite VESMP option will be discussed at the next SAG meeting 
but there is concern about it among some localities, based on the draft resolution circulation. 
 

II. Agenda Item:  EWG Strawman Review 
Discussion:  The EWG discussed the issues pertaining to the draft of the EWG strawman. Edits and comments made to the strawman 
are included in Attachment B.  
 

 Section 15:48 
Mike Toalson noted some concern over the proposed ESC penalties. His concern was that as drafted the penalties could be used by 
localities as a program/staff funding mechanism (the state penalties already were changed in the draft legislation to go into the 
Stormwater Local Assistance Fund rather than the Stormwater Management Fund). Therefore, the use of penalty monies in 15:48 was 
limited to stormwater projects as provided in Section 15:29.1. The EWG then discussed the “per order” language of Section 15:48.B.1. 
There is some confusion when using both the “per order” language and the “same operative set” language that is currently in the 
statute. The “per order” language was deleted as noted in Attachment B. 
 

 CBPA 
Section 15:74 of the CBPA will be revised to clarify that penalties paid shall be deposited into the Stormwater Local Assistance Fund.  
 

 Section 15:37 
Subsection A will be deleted from 15:37 and moved to the VESMA Section 15:27. 
 

 Section 15:39 & MS4s 
The right of entry provisions of Section 15:39 are necessary in order to give authority to enter a property for investigation or to do work 
to insure BMP compliance.  
The discussion then noted that the authority to issue MS4 permits is in the overarching SWCL. As it is now, there was some concern 
over the organizational consideration for MS4s. The EWG would like for the DEQ to look at moving the MS4 provisions from the 
VESMA and up into the SWCL like the other VPDES permit programs. This would require separating the MS4 provisions from the 
provisions concerning land disturbing activities and moving the MS4 to the SWCL including Section 15:49 and the definitions of “MS4” 
and “MS4 program”. The DEQ will review this possibility as MS4s are tied to the requirement for localities to be a VESMP and cannot 
be completely separated from the VESMA. 
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 RLD Program 
Concern over the elimination of the RLD program was discussed. In addition to the previously noted concern by some localities that 
want to keep the RLD training, developers have a concern that VESMPs could require more stringent requirements to meet the 
“qualified” person criteria. Chris Pomeroy provided some issues noted by Virginia Municipal Stormwater Association, such as: (i) the 
availability of training; (ii) the content of the training and what will be adequate; (iii) who will deliver the training; (iv) there is a question 
of small sites and if a waiver would be available for them; and (v) how to insure training is uniform from county to county. Based on 
these concerns and the discussion, James Golden agreed that the DEQ will redraft the VESMA to include the RLD program. The DEQ 
will put Section15:55.B language regarding the RLD into the consolidated VESMA. This will include edits to Section 15:27, 15:30 and 
15:31 to add an RLD program. During the discussion of the RLD, the DEQ staff clarified that when it takes enforcement action it does 
not take that action against an RLD. Enforcement action is against the owner/permit holder so adding RLD does not provide any 
protection from enforcement for the owner/permit holder. 
 

 Full SAG Meeting 
A consolidated draft of the VESMA which will include the EWGs edits from today will be provided to the SAG for discussion at the 
10/19 meeting.  Additionally, a separate draft that incorporates the provisions for the ultra-lite option into the VESMA will be developed 
and provided for the full SAG meeting on 10/19. This separate draft will include what was discussed as the ultra-lite option at the last 
SAG meeting (but on which there was not a consensus agreement). It was noted that the BMP enforcement issue has not yet been 
resolved since the DEQ is not sure of its authority as it will not be a party to the BMP maintenance agreements in ultra-lite localities. 
 
The meeting was then adjourned. 
 
 



Attachment A 
List of Acronyms 

 

 

 
Acronyms: 
CBPA – Chesapeake Bay Preservation Act 
DEQ – Department of Environmental Quality 
ESC – erosion and sedimentation control 
ESCL – Erosion and Sedimentation Control Law 
EWG – Enforcement Work Group (a subgroup of the SAG) 
IWG - Implementation Work Group (a subgroup of the SAG) 
LDA – Land Disturbing Approval 
NWG – Nutrient Trading Work Group (a subgroup of the SAG) 
RLD – Responsible Land Disturber 
SAG – Stormwater Advisory Group 
SWCL – State Water Control Law 
SWMA – Stormwater Management Act 
VEERF – Virginia Environmental Emergency Response Fund 
VESMA – the consolidated Virginia Erosion and Stormwater Management Act 
VESMP – Virginia Erosion and Stormwater Management Program 
VSMF – Virginia Stormwater Management Fund 
VSMP – Virginia Stormwater Management Program 
WWG – Wordsmithing Work Group (a subgroup of the SAG) 
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Article 2.3. Virginia Erosion and Stormwater Management Act

§ 62.1-44.15:24 Definitions. (the rest of this section is in SAG Strawman Part A document)

"Land disturbance approval" means an approval allowing a land-disturbing activity to commence issued by a VESMP authority after the requirements of § 62.1-44.15:34 have been met.	Comment by DEQ: New definition drafted by DEQ because the term is used throughout the new, consolidated statute. 
Note: The EWG is considering moving this definition to 44.3 in the SWCL.	Comment by EWG: Move to SWCL.

§ 62.1-44.15:25 to 15:28 (in SAG Strawman Part A document)

[bookmark: _Toc427744535]§ 62.1-44.15:29. Virginia Stormwater Management Fund established.

The State Comptroller shall continue re is hereby created in the state treasury a special nonreverting fund to be known as the Virginia Stormwater Management Fund, hereafter referred to as "the Fund." The Fund shall be established on the books of the Comptroller. All moneys collected by the Department pursuant to §§ 62.1-44.15:28, HYPERLINK "http://law.lis.virginia.gov/vacode/62.1-44.15:38/"62.1-44.15:38, and HYPERLINK "http://law.lis.virginia.gov/vacode/62.1-44.15:71/"62.1-44.15:71 and all civil penalties collected pursuant to § HYPERLINK "http://law.lis.virginia.gov/vacode/62.1-44.19:22/"62.1-44.19:22 shall be paid into the state treasury and credited to the Fund. Interest earned on moneys in the Fund shall remain in the Fund and be credited to it. Any moneys remaining in the Fund, including interest thereon, at the end of each fiscal year shall not revert to the general fund but shall remain in the Fund. Moneys in the Fund shall be used solely for the purposes of carrying out the Department's responsibilities under this article. Expenditures and disbursements from the Fund shall be made by the State Treasurer on warrants issued by the Comptroller upon written request signed by the Director.

An accounting of moneys received by and distributed from the Fund shall be kept by the State Comptroller.

[bookmark: _Toc427744536]§ 62.1-44.15:29.1. Stormwater Local Assistance Fund established.

The State Comptroller shall continue in the state treasury the Stormwater Local Assistance Fund as established in Item 360, Chapter 806, 2013 Acts of Assembly which shall be administered by the Department. All civil penalties collected by the Department pursuant to §§  62.1-44.15:25(2), 62.1-44.15:48, 62.1-44.15(19) and § 62.1-44.19:22 and civil charges collected pursuant to §§ 62.1-44.15:25(3) and 62.1-44.15(19) shall be paid into the state treasury and credited to the Stormwater Local Assistance Fund, together with such other funds as may be made available to the Stormwater Local Assistance Fund, which shall also receive bond proceeds from bonds authorized by the General Assembly, sums appropriated to it by the General Assembly, and other grants, gifts and moneys as may be made available to it from any other source, public or private. Interest earned on moneys in the Stormwater Local Assistance Fund shall remain in it and be credited to it. Any moneys remaining in the Stormwater Local Assistance Fund, including interest thereon, at the end of each fiscal year shall not revert to the general fund but shall remain in the Stormwater Local Assistance Fund. 

The purpose of the Stormwater Local Assistance Fund is to provide matching grants to local governments for the planning, design, and implementation of stormwater best management practices that address cost efficiency and commitments related to reducing water quality pollutant loads.  Moneys in the Stormwater Local Assistance Fund shall be used to meet:  i) obligations related to the Chesapeake Bay total maximum daily load (TMDL) requirements; ii) requirements for local impaired stream TMDLs; iii) water quality measures of the Chesapeake Bay Watershed Implementation Plan (WIP); and iv) water quality requirements related to the permitting of small municipal separate storm sewer systems.  The grants shall be used solely for capital projects including but not limited to:  i) new stormwater best management practices; ii) stormwater best management practice retrofits; iii) stream restoration; iv) low impact development projects; v) buffer restoration; vi) pond retrofits; and vii) wetlands restoration. Such grants shall be in accordance with eligibility determinations made by the Department pursuant to criteria established by the Board.

Moneys in the Stormwater Local Assistance Fund shall be used solely for the purpose set forth herein and disbursements from it shall be made by the State Treasurer on warrants issued by the Comptroller upon written request signed by the Director. 



§ 62.1-44.15:30 to 15:33 (in SAG Strawman Part A document)

§ 62.1-44.15:34 (in WWG Strawman document)

§ 62.1-44.15:35 (in NWG Strawman document)

[bookmark: _Toc421711049]§ 62.1-44.15:36. (For contingent repeal -- Editor's note) Recovery of administrative costs.[Repeal]

Any locality that administers a stormwater management program may charge applicants a reasonable fee to defray the cost of program administration, including costs associated with plan review, issuance of permits, periodic inspection for compliance with approved plans, and necessary enforcement, provided that charges for such costs are not made under any other law, ordinance, or program. The fee shall not exceed an amount commensurate with the services rendered and expenses incurred or $1,000, whichever is less.

1989, cc. 467, 499, § 10.1-603.10; 2013, cc. HYPERLINK "http://lis.virginia.gov/cgi-bin/legp604.exe?131+ful+CHAP0756"756, HYPERLINK "http://lis.virginia.gov/cgi-bin/legp604.exe?131+ful+CHAP0793"793.

§ 62.1-44.15:37. Monitoring, reports, investigations, inspections, Notices to comply and stop work orders.	Comment by DEQ: DEQ recommends deleting 15:64 from ESCL which deals with stop work orders issued by the Dept. at a property owner’s request, because it has been used only once that we know of. To be discussed by EWG.

EWG discussed at its meeting 8/25; CBF would like to retain 15:64 in the consolidated act so Peggy Sanner will provide suggested clarifying edits to that section for further discussion by the group.	Comment by EWG: Peggy unable to attend and will send edits/comments later this week.

A. The VSMP authority (i) shall provide for periodic inspections of the installation of stormwater management measures, (ii) may require monitoring and reports from the person responsible for meeting the permit conditions to ensure compliance with the permit and to determine whether the measures required in the permit provide effective stormwater management, and (iii) shall conduct such investigations and perform such other actions as are necessary to carry out the provisions of this article.

When If the VESMP authority, where authorized to enforce this article, or the Board Department determines that there is a failure to comply with the permit conditions or conditions of land disturbance approval, or to obtain an approved plan, permit or land disturbance approval prior to commencing land disturbing activities, the VESMP authority or the Board may serve a, notice to comply shall be served upon the owner, permittee or person responsible for carrying out the permit conditions, or person conducting land disturbing activities without an approved plan, permit or approval. Such notice to comply shall be served by delivery by facsimile, email or other technology; or by mailing with confirmation of delivery  to the address specified in the permit or land disturbance application, if available, or in the land records of the locality;, or by delivery at the site to a person previously identified by the permittee or to the owner. of the development activities to the agent or employee supervising such activities. The notice to comply shall specify the measures needed to comply with the permit or land disturbance approval conditions, or shall identify the plan approval or permit or land disturbance approval needed to comply with this article, and shall specify thea reasonable time within which such measures shall be completed. In instances where a required permit or land disturbance approval has not been obtained, the VESMP authority or the Board may require immediate compliance. In other cases, the VESMP authority or the Board may establish the  time for compliance by taking into account the risk of damage to natural resources and other relevant factors.  Notwithstanding any other provision in this subsection, a VESMP authority or the Board may count any days of noncompliance as days of violation should the VESMP authority or the Board take an enforcement action. The issuance of a notice to comply by the Board shall not be considered a case decision as defined in § 2.2-4001. Upon failure to comply within the time specified, a stop work order may be issued in accordance with subsection B by the VSMP authority, where authorized to enforce this article, or by the Board, or the permit may be revoked by the VSMP authority, or the state permit may be revoked by the Board. The Board or the VSMP authority, where authorized to enforce this article, may pursue enforcement in accordance with § HYPERLINK "http://law.lis.virginia.gov/vacode/62.1-44.15:48/"62.1-44.15:48. 	Comment by EWG: Added this to include Board

B. If a permittee failsUpon failure to comply within the time specified in with a notice to comply issued in accordance with subsection A within the time specified, a locality serving as the VESMP authority, where authorized to enforce this article, or the Department Board may issue a stop work n order requiring the owner, permittee, person responsible for carrying out an approved plan, or person conducting the land-disturbing activities without an approved plan or required permit or land disturbance approval to cease all land-disturbing activities until the violation of the permit has ceased, or an approved plan and required permits and approvals are obtained, and specified corrective measures have been completed. The VESMP authority or the Board shall life the order immediately upon completion and approval of corrective action or upon obtaining an approved plan or any required permits or approvals.

C. When sSuch orders are issued by the Board, they shall be issued (i) in accordance with local procedures if issued by a locality serving as a VSMP authority or (ii) after a hearing held in accordance with the requirements procedures of the Administrative Process Act (§ 2.2-4000 et seq.) if issued by the Department. Such orders shall become effective upon service on the person  by mailing, with confirmation of delivery, sent to his address specified in the land records of the locality, or by personal delivery by an agent of the VSMP authority or Departmentin the manner set forth in subsection A. However, if the VSMP authority or the Department finds that any such violation where the alleged noncompliance is grossly affectingcausing or presents an imminent and substantial danger of causing harmful erosion of lands or sediment deposition in waters within the watersheds of the Commonwealth or otherwise substantially impacting water quality, it the locality serving as VESMP authority or the Board may issue, without advance notice or hearing procedures, an emergency order directing such person to cease immediately all land-disturbing activities on the site and shall provide an opportunity for a hearing, after reasonable notice as to the time and place thereof, to such person, to affirm, modify, amend, or cancel such emergency order.

D. If a person who has been issued an order is not complying with the terms thereof, the VSMP authority or the Department may institute a proceeding in accordance with § HYPERLINK "http://law.lis.virginia.gov/vacode/62.1-44.15:42/"62.1-44.15:42. 

The  owner may appeal the issuance of any order to the circuit court of the jurisdiction wherein the violation was alleged to occur or other appropriate court. 



1989, cc. 467, 499, § 10.1-603.11; 2004, c. 372; 2012, cc. 785, 819. 2013, cc. 756, 793.

§ 62.1-44.15:38. Department to review VSMPs.[Repeal]

A. The Department shall develop and implement a review and evaluation schedule so that the effectiveness of each VSMP authority, Municipal Separate Storm Sewer System Management Program, and other MS4 permit requirements is evaluated no less than every five years. The review shall include an assessment of the extent to which the program has reduced nonpoint source pollution and mitigated the detrimental effects of localized flooding. Such reviews shall be coordinated with those being implemented in accordance with the Erosion and Sediment Control Law (§  HYPERLINK "http://law.lis.virginia.gov/vacode/62.1-44.15:51/" 62.1-44.15:51 et seq.) and associated regulations and, where applicable, the Chesapeake Bay Preservation Act (§  HYPERLINK "http://law.lis.virginia.gov/vacode/62.1-44.15:67/" 62.1-44.15:67 et seq.) and associated regulations.

B. Following completion of a compliance review of a VSMP, the Department shall provide results and compliance recommendations to the Board in the form of a corrective action agreement if deficiencies are found; otherwise, the Board may find the program compliant. If, after such a review and evaluation, a VSMP is found to have a program that does not comply with the provisions of this article or regulations adopted thereunder, the Board shall establish a schedule for the VSMP authority to come into compliance. The Board shall provide a copy of its decision to the VSMP authority that specifies the deficiencies, actions needed to be taken, and the approved compliance schedule. If the VSMP has not implemented the necessary compliance actions identified by the Board within 30 days following receipt of the corrective action agreement, or such additional period as is granted to complete the implementation of the corrective action, then the Board shall have the authority to (i) issue a special order to any VSMP imposing a civil penalty not to exceed $5,000 per day with the maximum amount not to exceed $20,000 per violation for noncompliance with the requirements of this article and its regulations, to be paid into the state treasury and deposited in the Virginia Stormwater Management Fund established by §  HYPERLINK "http://law.lis.virginia.gov/vacode/62.1-44.15:29/" 62.1-44.15:29 or (ii) revoke its approval of the VSMP. 



The Administrative Process Act (§ HYPERLINK "http://law.lis.virginia.gov/vacode/2.2-4000/"2.2-4000 et seq.) shall govern the activities and proceedings of the Board under this article and the judicial review thereof.

If the Board revokes its approval of a VSMP, the Board shall find the VSMP authority provisional and shall have the Department assist with the administration of the program until the VSMP authority is deemed compliant with the requirements of this article and associated regulations. Assisting with administration includes the ability to review and comment on plans to the VSMP authority, to conduct inspections with the VSMP authority, and to conduct enforcement in accordance with this article and associated regulations.

In lieu of issuing a special order or revoking the program, the Board may take legal action against a VSMP pursuant to §  HYPERLINK "http://law.lis.virginia.gov/vacode/62.1-44.15:48/" 62.1-44.15:48 to ensure compliance.

§ 62.1-44.15:39. Right of entry.

In addition to the Board’s authority set forth in § 62.1-44.20, The Department, the a locality serving as a VESMP authority , where authorized to enforce this article,or any duly authorized agent of the Department or VSMP authority,thereof or any locality that is the operator of a regulated municipal separate storm sewer system may, at reasonable times and under reasonable circumstances, enter any establishment or upon any property, public or private, for the purpose of obtaining information or conducting surveys or investigations necessary in the enforcement of the provisions of this article. For operators of municipal separate storm sewer systems, this authority shall apply only to those properties from which a discharge enters their municipal separate storm sewer systems.

In accordance with a performance bond with surety, cash escrow, letter of credit, any combination thereof, or such other legal arrangement, a VESMP authority may also enter any establishment or upon any property, public or private, for the purpose of initiating or maintaining appropriate actions that are required by the permit conditions imposed by the VESMP authority on associated with a land-disturbing activity when an owner permittee, after proper notice, has failed to take acceptable action within the time specified.

2004, c. 372, § 10.1-603.12:1; 2011, c. 453; 2012, cc. 785, 819; 2013, cc. 756, 793.

§ 62.1-44.15:40. Information to be furnished.

The Board, the Department, or a locality acting as athe VESMP authority, where authorized to enforce this article, may require every permit applicant, every permittee, or any person subject to state permit requirements under this article owner, including applicants for permits or land disturbance approvals, to furnish when requested such application materials, plans, specifications, and other pertinent information as may be necessary to determine the effect of his discharge on the quality of state waters, or such other information as may be necessary to accomplish the purposes of this article. The Board or Department also may require any locality that is a VESMP authority to furnish when requested any information as may be required to accomplish the purposes of this article. Any personal information shall not be disclosed except to an appropriate official of the Board, Department, U.S. Environmental Protection Agency, or VESMP authority or as may be authorized pursuant to the Virginia Freedom of Information Act (§ 2.2-3700 et seq.). However, disclosure of records of the Department, the Board, or the VESMP authority relating to (i) active federal environmental enforcement actions that are considered confidential under federal law, (ii) enforcement strategies, including proposed sanctions for enforcement actions, and (iii) any secret formulae, secret processes, or secret methods other than effluent data used by any permittee owner or under that permittee's owner’s direction is prohibited. Upon request, such enforcement records shall be disclosed after a proposed sanction resulting from the investigation has been determined by the Department, the Board, or the locality serving as a VESMP authority. This section shall not be construed to prohibit the disclosure of records related to inspection reports, notices of violation, and documents detailing the nature of any land-disturbing activity that may have occurred, or similar documents.

2004, c. 372, § 10.1-603.12:2; 2005, c. 102; 2012, cc. 785, 819; 2013, cc. 756, 793.

§ 62.1-44.15:41. Private rights; liabilityLiability of common interest communities.

A. Whenever a common interest community cedes responsibility for the maintenance, repair, and replacement of a stormwater management facility on its real property to the Commonwealth or political subdivision thereof, such common interest community shall be immune from civil liability in relation to such stormwater management facility. In order for the immunity established by this subsection to apply, (i) the common interest community must cede such responsibility by contract or other instrument executed by both parties and (ii) the Commonwealth or the governing body of the political subdivision shall have accepted the responsibility ceded by the common interest community in writing or by resolution. As used in this section, maintenance, repair, and replacement shall include, without limitation, cleaning of the facility, maintenance of adjacent grounds that are part of the facility, maintenance and replacement of fencing where the facility is fenced, and posting of signage indicating the identity of the governmental entity that maintains the facility. Acceptance or approval of an easement, subdivision plat, site plan, or other plan of development shall not constitute the acceptance by the Commonwealth or the governing body of the political subdivision required to satisfy clause (ii). The immunity granted by this section shall not apply to actions or omissions by the common interest community constituting intentional or willful misconduct or gross negligence. For the purposes of this section, "common interest community" means the same as that term is defined in § 55-528.

B. Except as provided in subsection A, the fact that any permittee holds or has held a permit or state permit issued under this article shall not constitute a defense in any civil action involving private rights.

2004, c. 372, § 10.1-603.12:3; 2010, c. 853; 2012, cc. 785, 819; 2013, cc. 756, 793.

§ 62.1-44.15:42. Enforcement by injunction, etc. [Repeal]



A. It is unlawful for any person to fail to comply with any stop work order, emergency order issued in accordance with § HYPERLINK "http://law.lis.virginia.gov/vacode/62.1-44.15:37/"62.1-44.15:37, or a special order or emergency special order issued in accordance with § HYPERLINK "http://law.lis.virginia.gov/vacode/62.1-44.15:25/"62.1-44.15:25 that has become final under the provisions of this article. Any person violating or failing, neglecting, or refusing to obey any rule, regulation, ordinance, approved standard and specification, order, or permit condition issued by the Board, Department, or VSMP authority as authorized to do such, or any provisions of this article, may be compelled in a proceeding instituted in any appropriate court by the Board, Department, or VSMP authority where authorized to enforce this article to obey same and to comply therewith by injunction, mandamus, or other appropriate remedy.

B. Any person violating or failing, neglecting, or refusing to obey any injunction, mandamus, or other remedy obtained pursuant to this section shall be subject, in the discretion of the court, to a civil penalty in accordance with the provisions of § HYPERLINK "http://law.lis.virginia.gov/vacode/62.1-44.15:48/"62.1-44.15:48. 

2004, c. HYPERLINK "http://lis.virginia.gov/cgi-bin/legp604.exe?041+ful+CHAP0372"372, § 10.1-603.12:4; 2012, cc. HYPERLINK "http://lis.virginia.gov/cgi-bin/legp604.exe?121+ful+CHAP0785"785, HYPERLINK "http://lis.virginia.gov/cgi-bin/legp604.exe?121+ful+CHAP0819"819; 2013, cc. HYPERLINK "http://lis.virginia.gov/cgi-bin/legp604.exe?131+ful+CHAP0756"756, HYPERLINK "http://lis.virginia.gov/cgi-bin/legp604.exe?131+ful+CHAP0793"793.

§ 62.1-44.15:43. Testing validity of regulations; judicial review. [Repeal]



A. The validity of any regulation adopted by the Board pursuant to this article may be determined through judicial review in accordance with the provisions of the Administrative Process Act (§ HYPERLINK "http://law.lis.virginia.gov/vacode/2.2-4000/"2.2-4000 et seq.).

B. An appeal may be taken from the decision of the court to the Court of Appeals as provided by law.

2004, c. HYPERLINK "http://lis.virginia.gov/cgi-bin/legp604.exe?041+ful+CHAP0372"372, § 10.1-603.12:5; 2013, cc. HYPERLINK "http://lis.virginia.gov/cgi-bin/legp604.exe?131+ful+CHAP0756"756, HYPERLINK "http://lis.virginia.gov/cgi-bin/legp604.exe?131+ful+CHAP0793"793.

§ 62.1-44.15:44. Right to hearing. [Repeal]



Any permit applicant, permittee, or person subject to state permit requirements under this article aggrieved by any action of the Department or Board taken without a formal hearing, or by inaction of the Department or Board, may demand in writing a formal hearing by the Board, provided a petition requesting such hearing is filed with the Board within 30 days after notice of such action.

2004, c. HYPERLINK "http://lis.virginia.gov/cgi-bin/legp604.exe?041+ful+CHAP0372"372, § 10.1-603.12:6; 2012, cc. HYPERLINK "http://lis.virginia.gov/cgi-bin/legp604.exe?121+ful+CHAP0785"785, HYPERLINK "http://lis.virginia.gov/cgi-bin/legp604.exe?121+ful+CHAP0819"819; 2013, cc. HYPERLINK "http://lis.virginia.gov/cgi-bin/legp604.exe?131+ful+CHAP0756"756, HYPERLINK "http://lis.virginia.gov/cgi-bin/legp604.exe?131+ful+CHAP0793"793; 2014, cc. HYPERLINK "http://lis.virginia.gov/cgi-bin/legp604.exe?141+ful+CHAP0303"303, HYPERLINK "http://lis.virginia.gov/cgi-bin/legp604.exe?141+ful+CHAP0598"598.

§ 62.1-44.15:45. Hearings. [Repeal]



When holding hearings under this article, the Board shall do so in a manner consistent with § HYPERLINK "http://law.lis.virginia.gov/vacode/62.1-44.26/"62.1-44.26. A locality holding hearings under this article shall do so in a manner consistent with local hearing procedures.

2004, c. HYPERLINK "http://lis.virginia.gov/cgi-bin/legp604.exe?041+ful+CHAP0372"372, § 10.1-603.12:7; 2012, cc. HYPERLINK "http://lis.virginia.gov/cgi-bin/legp604.exe?121+ful+CHAP0785"785, HYPERLINK "http://lis.virginia.gov/cgi-bin/legp604.exe?121+ful+CHAP0819"819; 2013, cc. HYPERLINK "http://lis.virginia.gov/cgi-bin/legp604.exe?131+ful+CHAP0756"756, HYPERLINK "http://lis.virginia.gov/cgi-bin/legp604.exe?131+ful+CHAP0793"793; 2014, cc. HYPERLINK "http://lis.virginia.gov/cgi-bin/legp604.exe?141+ful+CHAP0303"303, HYPERLINK "http://lis.virginia.gov/cgi-bin/legp604.exe?141+ful+CHAP0598"598.

§ 62.1-44.15:46. Appeals.

Any permittee or party aggrieved by (i) a state permit or permit enforcement decision of the Board under this article, or (ii) a decision of the Board under this article concerning a land disturbing activity in a locality subject to the Chesapeake Bay Preservation Act, (§ 62.1-44.15:67 et seq.) of the Department or Board under this article, or any person who has participated, in person or by submittal of written comments, in the public comment process related to a final such a decision of the Department or Board under this article, whether such decision is affirmative or negative, is entitled to judicial review thereof in accordance with § 62.1-44.29. Appeals of other final decisions of the Board under this article shall be subject to judicial review in accordance with the provisions of the Administrative Process Act (§ 2.2-4000 et seq.).  if such person meets the standard for obtaining judicial review of a case or controversy pursuant to Article III of the Constitution of the United States. A person shall be deemed to meet such standard if (i) such person has suffered an actual or imminent injury that is an invasion of a legally protected interest and that is concrete and particularized; (ii) such injury is fairly traceable to the decision of the Department or the Board and not the result of the independent action of some third party not before the court; and (iii) such injury will likely be redressed by a favorable decision by the court.

The provisions of the Administrative Process Act (§ HYPERLINK "http://law.lis.virginia.gov/vacode/2.2-4000/"2.2-4000 et seq.) shall not apply to decisions rendered by localities. Appeals of decisions rendered by localities shall be conducted in accordance with local appeal procedures and shall include an opportunity for judicial review in the circuit court of the locality in which the land disturbance occurs or is proposed to occur. Unless otherwise provided by law, the circuit court shall conduct such review in accordance with the standards established in § HYPERLINK "http://law.lis.virginia.gov/vacode/2.2-4027/"2.2-4027, and the decisions of the circuit court shall be subject to review by the Court of Appeals, as in other cases under this article.

A final decision by a locality, when serving as a VESMP authority, shall be subject to judicial review, provided that an appeal is filed within 30 days from the date of any written decision adversely affecting the rights, duties, or privileges of the person engaging in or proposing to engage in land-disturbing activities.

1989, cc. 467, 499, § 10.1-603.13; 2004, c. 372; 2012, cc. 785, 819; 2013, cc. 756, 793; 2014, cc. 303, 598.

§ 62.1-44.15:47. Appeal to Court of Appeals. [Repeal]



From the final decision of the circuit court an appeal may be taken to the Court of Appeals as provided in § HYPERLINK "http://law.lis.virginia.gov/vacode/17.1-405/"17.1-405.

2004, c. HYPERLINK "http://lis.virginia.gov/cgi-bin/legp604.exe?041+ful+CHAP0372"372, § 10.1-603.13:1; 2013, cc. HYPERLINK "http://lis.virginia.gov/cgi-bin/legp604.exe?131+ful+CHAP0756"756, HYPERLINK "http://lis.virginia.gov/cgi-bin/legp604.exe?131+ful+CHAP0793"793.

§ 62.1-44.15:48. Penalties, injunctions, and other legal actions.

A. For land disturbing activities that disturb 2,500 square feet or more of land in areas of localities subject to the Chesapeake Bay Preservation Act (§ 62.1-44.15:67 et seq.), or that disturb one acre or more of land anywhere else in the Commonwealth, or that are part of a larger common plan of development or sale that disturbs one acre or more of land: 

1. Any person who violates any applicable provision of this article or of any regulation, ordinance permit, or standard and specification adopted or approved by the Board hereunder, including those adopted pursuant to the conditions of an MS4 permit, or who fails, neglects, or refuses to comply with any order of a VSMP authority authorized to enforce this article, the Department, the Board, or a court, issued as herein provided, shall be subject to a civil penalty not to exceed $32,500 for each violation within the discretion of the court pursuant to § 62.1-44.32.

2. Any person who violates any provision of this article relating to the authority and responsibilities of localities under this article, or any ordinance adopted pursuant to this article, including those adopted pursuant to the conditions of a MS4 permit, or any condition of a local land disturbance approval; or who fails, neglects, or refuses to comply with any order of a locality acting as a VESMP authority or a court, issued as herein provided, shall be subject to a civil penalty not to exceed $32,500 for each violation within the discretion of the court. Each day of violation of each requirement shall constitute a separate offense. The Board shall adopt a regulation establishing a schedule of civil penalties to be utilized by the VSMP authority in enforcing the provisions of this article. The Board, Department, or locality acting as an approved VESMP authority may issue a summons for collection of the civil penalty and the action may be prosecuted in the appropriate court. Any civil penalties assessed by a court as a result of a summons issued by a locality acting as an approved VESMP authority shall be paid into the treasury of the locality wherein the land lies, except where the violator is the locality itself, or its agent. Such civil penalties paid into the treasury of the locality in which the violation occurred are to be used solely for capital projects including but not limited to:  i) new stormwater best management practices; ii) stormwater best management practice maintenance, inspections or retrofits; iii) stream restoration; iv) low impact development projects; v) buffer restoration; vi) pond retrofits; and vii) wetlands restoration.	Comment by EWG: Revised to clarify what the penalties could be used for in this section. 	Comment by EWG: Moved from below as this language applies to this subdivision.

 When the penalties are assessed by the court as a result of a summons issued by the Board or Department, or w	Comment by EWG: MT concerned about this language possibly being used to “fund” staff and program and hence could cause an issue of locality going after folks to fund the program. Would like the use listed here to be limited as it is in 29.1  Edit made to include the 29.1 language. 

Where the violator is the locality itself, or its agent, the court shall direct the penalty to be paid into the state treasury and deposited by the State Treasurer into the Virginia Stormwater Local Assistance Management Fund established pursuant to § 62.1-44.15:29.1. Such civil penalties paid into the treasury of the locality in which the violation occurred are to be used for the purpose of minimizing, preventing, managing, or mitigating pollution of the waters of the locality and abating environmental pollution therein in such manner as the court may, by order, direct.	Comment by EWG: This should apply to subdivision 2) so it has been moved. 

B. For land disturbing activities that disturb from 10,000 square feet of land up to one acre in areas that are not subject to the Chesapeake Bay Preservation Act (§ 62.1-44.15:67 et seq.), and are not part of a larger common plan of development or sale that disturbs one acre or more of land: 

1. Any person who violates any applicable provision of this article or of any regulation or order of the Board issued pursuant to this article, or any condition of a land disturbance approval issued by the Board, or fails to obtain a required land disturbance approval, shall be subject to a civil penalty not to exceed $5,000 for each violation with a limit of $50,000 within the discretion of the court in a civil action initiated by the Board. Each day during which the violation is found to have existed shall constitute a separate offense. In no event shall a series of specified violations arising from the same operative set of facts result in civil penalties that exceed a total of $50,000. The court shall direct the penalty to be paid into the state treasury and deposited by the State Treasurer into the  Stormwater Local Assistance Fund established pursuant to § 62.1-44.15:29.1.	Comment by EWG: Delete due to concerns by Mike Toalson

2. a. Any person who violates any applicable provision of this article or any ordinance or order of a locality issued pursuant to this article, or any condition of a land disturbance approval issued by the locality, or fails to obtain a required land disturbance approval, shall be subject to a civil penalty not to exceed $5,000 for each violation with a limit of $50,000. Each day during which the violation is found to have existed shall constitute a separate offense. In no event shall a series of specified violations arising from the same operative set of facts result in civil penalties that exceed a total of $50,000. 	Comment by EWG: B.2 should parallel the language of B.1

The governing body of any locality that is authorized to administer a VESMP may adopt an ordinance providing that violations of any ordinance or provision of its program adopted pursuant to this article, or any condition of a land disturbance approval, shall be subject to a civil penalty. The civil penalty for any one violation shall not be more than $5,000 for each violation. Each day during which the violation is found to have existed shall constitute a separate offense. In no event shall a series of specified violations arising from the same operative set of facts result in civil penalties that exceed a total of $50,000 per order. 	Comment by EWG: This seems like it is archaic language – do we need this?  Do localities need this for authority under Dillon rule? 

b. Any person who has violated or failed, neglected, or refused to obey any order, notice, or requirement of a locality serving as a VESMP authority, any condition of a land disturbance approval, or any ordinance adopted pursuant to this article shall, upon a finding of an appropriate court, be assessed a civil penalty. If a locality serving as a VESMP authority has adopted a uniform schedule of civil penalties as set forth in subdivision (a), such assessment shall be in accordance with that schedule.  Adoption of such an ordinance providing that violations are subject to a civil penalty shall be in lieu of criminal sanctions and shall preclude the prosecution of such violation as a misdemeanor.  The VESMP authority may issue a summons for collection of the civil penalty. Any civil penalties assessed by a court shall be paid into the treasury of the locality wherein the land lies and used pursuant to subdivision A.2, except that where the violator is the locality itself, or its agent, the court shall direct the penalty to be paid into the state treasury and deposited by the State Treasurer into the Stormwater Local Assistance Fund (§ 62.1-44.15:29.1).

B. Any person who willfully or negligently violates any provision of this article, any regulation or order of the Board, any order of a VSMP authority authorized to enforce this article or the Department, any ordinance of any locality approved as a VSMP authority, any condition of a permit or state permit, or any order of a court shall be guilty of a misdemeanor punishable by confinement in jail for not more than 12 months and a fine of not less than $2,500 nor more than $32,500, either or both. Any person who knowingly violates any provision of this article, any regulation or order of the Board, any order of the VSMP authority or the Department, any ordinance of any locality approved as a VSMP authority, any condition of a permit or state permit, or any order of a court issued as herein provided, or who knowingly makes any false statement in any form required to be submitted under this article or knowingly renders inaccurate any monitoring device or method required to be maintained under this article, shall be guilty of a felony punishable by a term of imprisonment of not less than one year nor more than three years, or in the discretion of the jury or the court trying the case without a jury, confinement in jail for not more than 12 months and a fine of not less than $5,000 nor more than $50,000 for each violation. Any defendant that is not an individual shall, upon conviction of a violation under this subsection, be sentenced to pay a fine of not less than $10,000. Each day of violation of each requirement shall constitute a separate offense.	Comment by EWG: Peggy will review and report back.
Review and report back to group on this proposed deletion of these subsections. 	Comment by EWG: Peggy not able to attend 10/05 EWG meeting and will send comments on this issue later in the week.

C. Any person who knowingly violates any provision of this article, and who knows at that time that he thereby places another person in imminent danger of death or serious bodily harm, shall, upon conviction, be guilty of a felony punishable by a term of imprisonment of not less than two years nor more than 15 years and a fine of not more than $250,000, either or both. A defendant that is not an individual shall, upon conviction of a violation under this subsection, be sentenced to pay a fine not exceeding the greater of $1 million or an amount that is three times the economic benefit realized by the defendant as a result of the offense. The maximum penalty shall be doubled with respect to both fine and imprisonment for any subsequent conviction of the same person under this subsection.

CD. Violation of any provision of this article may also include the following sanctions:

1. The Board, Department, or the  may seek an injunction, mandamus or other appropriate remedy pursuant to § 62.1-44.23.  A locality acting as  a VESMP authority, where authorized to enforce this article, may apply to the appropriate court in any jurisdiction wherein the land lies to enjoin a violation or a threatened violation of the provisions of this article or of the a local ordinance or order or the conditions of a local land disturbance approvalwithout the necessity of showing that an adequate remedy at law does not exist.

2. With the consent of any person owner who has violated or failed, neglected, or refused to obey any provision of this article, any condition of a permit or land disturbance approval of the Board, or any regulation or order of the Board, the Board may provide for the payment of civil charges pursuant to § 62.1-44.15:25 in specific sums not to exceed the limits specified in subdivisions A.1 and B.1 of this section. With the consent of any person who has violated or failed, neglected, or refused to obey any ordinance, any condition of a permit or state permitlocality’s land disturbance approval, any regulation or order of the Board, or any order of a locality acting asthe a VESMP authority or the Department, or any provision of this article, the  Board, Department, or VESMP authority may provide, in an order issued against such person, for the payment of civil charges for violations in specific sums, not to exceed the limits specified in subdivisions A2 and B2 of this section. Such civil charges shall be instead of any appropriate civil penalty that could be imposed under this section. Any civil charges collected by a locality acting as a VESMP authority shall be paid to the locality or state treasury pursuant to subsection A2.



§ 62.1-44.15:49. Enforcement authority of MS4 localities.

A. Localities shall adopt an stormwater ordinance pursuant to the conditions of a MS4 permit that is consistent with this article and its associated regulations and that contains provisions including the Virginia Stormwater Management Program (VSMP) General Permit for Discharges of Stormwater from Construction Activities and shall include additional provisions as required to comply with a state MS4 permit. Such locality may utilize the civil penalty provisions in subsection A2 of § 62.1-44.15:48, the injunctive authority as provided for in subdivision D E1 of § 62.1-44.15:48, and the civil charges as authorized in subdivision DE 2 of § 62.1-44.15:48, and the criminal provisions in § 62.1-44.32 to enforce the ordinance. At the request of another MS4, the locality may apply the penalties provided for in this section to direct or indirect discharges to any MS4 located within its jurisdiction.

B. Any person who willfully and knowingly violates any provision of such an ordinance is guilty of a Class 1 misdemeanor.

C. The local ordinance authorized by this section shall remain in full force and effect until the locality has been approved as a VSMP authority.




Article 2.5. Chesapeake Bay Preservation Act



§ 62.1-44.15:74. Local governments to designate Chesapeake Bay Preservation Areas; incorporate into local plans and ordinances; impose civil penalties.

E. In addition to any other remedies which may be obtained under any local ordinance enacted to protect the quality of state waters in Chesapeake Bay Preservation Areas, counties, cities, and towns in Tidewater Virginia may incorporate the following penalties into their zoning, subdivision, or other ordinances:

1. Any person who (i) violates any provision of any such ordinance or (ii) violates or fails, neglects, or refuses to obey any local governmental body's or official's final notice, order, rule, regulation, or variance or permit condition authorized under such ordinance shall, upon such finding by an appropriate circuit court, be assessed a civil penalty not to exceed $5,000 for each day of violation. Such civil penalties may, at the discretion of the court assessing them, be directed to be paid into the treasury of the county, city, or town in which the violation occurred for the purpose of abating environmental damage to or restoring Chesapeake Bay Preservation Areas therein, in such a manner as the court may direct by order, except that where the violator is the county, city, or town itself, or its agent, the court shall direct the penalty to be paid into the state treasury and deposited by the State Treasurer into the Stormwater Local Assistance Fund established by 62.1-44.15:29.1.

2. With the consent of any person who (i) violates any provision of any local ordinance related to the protection of water quality in Chesapeake Bay Preservation Areas or (ii) violates or fails, neglects, or refuses to obey any local governmental body's or official's notice, order, rule, regulation, or variance or permit condition authorized under such ordinance, the local government may provide for the issuance of an order against such person for the one-time payment of civil charges for each violation in specific sums, not to exceed $10,000 for each violation. Such civil charges shall be paid into the treasury of the county, city, or town in which the violation occurred for the purpose of abating environmental damage to or restoring Chesapeake Bay Preservation Areas therein, except that where the violator is the county, city, or town itself, or its agent, the civil charges shall be paid into the state treasury and deposited by the State Treasurer into the Stormwater Local Assistance Fund established by 62.1-44.15:29.1. Civil charges shall be in lieu of any appropriate civil penalty that could be imposed under subdivision 1. Civil charges may be in addition to the cost of any restoration required or ordered by the local governmental body or official.

F. Localities that are subject to the provisions of this article may by ordinance adopt an appeal period for any person aggrieved by a decision of a board that has been established by the locality to hear cases regarding ordinances adopted pursuant to this article. The ordinance shall allow the aggrieved party a minimum of 30 days from the date of such decision to appeal the decision to the circuit court.







pve00221
File Attachment
EWG 2015_10_05Comments.docx


